On 3 November 2008, in terms of art 34 of the CRPD, a monitoring Committee on the Rights of Persons with Disabilities (CRPD Committee) was elected to monitor compliance of State Parties with their treaty obligations under the CRPD. 6 The CRPD Committee is empowered to hear complaints related to violations of the CRPD that have been submitted by individuals, groups or by third parties. 7 As HM v Sweden 8 is the first instance in which the CRPD Committee resolved a communication brought against a state under the Optional Protocol to the CRPD, it is important to examine closely the issues raised in the communication, as well as deliberate upon the implications of the CRPD Committee's views for the rights of persons with disabilities in South Africa.
ii faCts HM, a Swedish national, suffers from a chronic connective tissue disorder called Ehlers-Danlos Syndrome (EDS) which has led to her being house-bound and bed-ridden, being unable to walk or stand, and even having difficulty sitting or lying down. 9 At the point of submitting the communication, HM's disability had reached a stage where she no longer left her house and was no longer able to be transported to a hospital or rehabilitation care centre as these presented an increased risk of injury.
10 The only rehabilitation feasible for someone in HM's situation is hydrotherapy; in HM's case, this would be possible only if she were to construct an indoor pool in her house.
11
In December 2009, HM applied to the Örebo Local Housing Committee for planning permission for an extension of approximately 63 square metres to her house on her privately-owned land in order to build a hydrotherapy pool. The extension would to a large extent (approximately 45 square metres) be on land where building was not permitted.
12 Because of this restriction on building, the Local Housing Committee rejected her application. HM subsequently appealed to a number of bodies, including to the Administrative Court of Appeal in Gothenburg. All her appeals were refused, as was her petition to the Supreme Administrative Court in Stockholm for leave to appeal the decision of the Administrative Court of Appeal.
13
HM turned to the CRPD Committee and, invoking arts 1 to 5, 9 and 10, 14, 19, 20, 25, 26 and 28 of the CRPD in her communication, she alleged that the above facts constitute discrimination by the State Party as its administrative bodies and courts have failed to take cognisance of her rights to 'equal 6 CRPD, (note 1 above). 7
Ibid art 34. Ibid. 10 Ibid para 2.2. 11 Ibid. 12 Ibid para 2.3. 13 Ibid para 2.7. opportunity for rehabilitation and improved health '. 14 She alleged that, while on the face neutrally applying the rules regarding planning permission, the State Party is in fact indirectly discriminating against her. HM further argued that the health, interest and well-being of a person with disability may be considered more important than the public interest of not allowing her application to build a hydrotherapy pool (which in any way would be on land which she owned, would not be visible from the street, and was with the consent of her neighbours). 15 The CRPD Committee therefore had to consider whether HM's rights in terms of the CRPD had priority over the decision of the Local Housing Committee in terms of the Planning and Building Act (which protects the public interest).
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In its submission to the CRPD Committee, Sweden conceded that HM had exhausted domestic remedies, but maintained that her claim lacked substantiation and should be declared inadmissible pursuant to art 2(e) of the Optional Protocol.
17 Regarding the merits of HM's communication, Sweden argued that a construction of 125 square metres would constitute a major departure from the development plan and was not possible under the Planning and Building Act.
18 Instead, the State Party argued, HM should exercise her rights in terms of the Swedish Health and Medical Services Act, which entitles her to gain access to rehabilitation services via her local county council.
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The State Party argued, thus, that the laws applied to HM's case were not discriminatory and therefore not a violation of art 5 of the CRPD.
20
In her response to the State Party's submissions, HM argued that the application of laws and regulations which appeared neutral on the surface constituted indirect unfair discrimination against her.
21 She argued further that she had a rightful claim to equality with regard to quality of life as her individual interests strongly outweighed the interests of society at large.
iii deCisioN
The CRPD Committee found that the admissibility requirements of art 2(d) of the Optional Protocol had been met by HM. 23 the Committee found the rest of the violations claimed by HM to be admissible and proceeded to consider the merits of the communication.
The Committee observed, regarding the state's argument that it applies the laws regarding building permissions equally to all people, that 'a law which is applied in a neutral manner may have a discriminatory effect when the particular circumstances of the individuals to whom it is applied are not taken into consideration '. 25 In other words, the Committee found that a state's failure to treat a person with disabilities differently when the situation warrants it, amounts to discrimination as the definition of discrimination on the basis of disability 26 in terms of the Convention includes 'denial of reasonable accommodation'. 27 Reasonable accommodation is defined in art 2(4) of the CRPD as: necessary and appropriate modification and adjustments not imposing a disproportionate or undue burden, where needed in a particular case, to ensure to persons with disabilities the enjoyment or exercise on an equal basis with others of all human rights and fundamental freedoms.
In view of the fact that the requested departure from the state's development plan would not impose a 'disproportionate or undue burden', the Committee further found that HM's right in terms of art 25 of the Convention, that of the enjoyment of the highest attainable standard of health without discrimination on the basis of disability, had been violated, as the refusal of a departure from the development plan in order to allow the building of a hydrotherapy pool was disproportionate and produced a discriminatory effect that adversely affected the author's access, as a person with disability, to the health care and rehabilitation required for her specific health condition. 28 As a consequence, the Committee concluded that HM's rights under arts 5(1), 5(3), 25, and Sweden's obligations under art 26 of the CRPD, read alone and in conjunction with arts 3(b), (d) and (e), and 4(1)(d) of the CRPD, had been violated. 29 A further violation was found of art 19(b) of the Convention which guarantees that State Parties ensure that persons with disabilities have access 'to a range of in-home, residential and other community support services, including personal assistance necessary to support living and inclusion in the community, and to prevent isolation or segregation from the community'. 34 Second, the state had to compensate HM for the costs of filing the communication. 35 Third, Sweden was obligated to take steps to prevent similar violations in the future, which included ensuring that its legislation, and the application thereof by its courts were consistent with its obligations in terms of the Convention. 36 Sweden further had to report to the Committee within six months on any action taken to implement the Committee's findings 37 and had to publish and disseminate the Committee's findings. 38 iv impliCatioNs for south afriCa
(a) Introduction
Under international human rights law, states have the obligation to respect, protect and fulfil human rights. 39 The obligation to fulfil human rights is the state's obligation to take legislative, administrative, judicial and other measures (such as resource allocation) that are necessary to ensure that the rights are implemented to the greatest extent possible. 40 Here attention should also be given to the prevention of human rights violations -legislation and other measures should be in place to prohibit actions which could interfere with the fulfilment of human rights. In South Africa, equality legislation is an example of such action by the state to fulfil and protect human rights. 41 The obligation to protect human rights requires the state to avoid human rights violations by private persons. 42 Nowak (note 39 above) 49. Manfred Nowak argues that states usually take measures to protect the rights of its citizens. In the case of domestic violence legislation, the state is taking legislative measures to protect the rights of its citizens, and to ensure that a violation does not happen. Also, historically, the aim of human rights protection was protection against private abuses -such as freedom of religion is against the monopoly of a universal church. Therefore, at national level, such human rights violations are always enforceable against private persons and state bodies. An example in international law where the same situation exists is international criminal law: art 3 of the four Geneva Conventions of 1949 and the second additional protocol of 1977 are binding also on non-state combatants (at 53).
as a last resort in the event that the national legal process is unsuccessful or the treaties are interpreted in conflicting ways. 43 Many treaties require that domestic remedies be exhausted before an appeal may be made to an international body. The international human rights system, therefore, not only coexists with the national system, but the national system is usually the first level of defence against human rights abuses.
As stated above, South Africa signed the CRPD and the Optional Protocol on 30 March 2007 and ratified both instruments on 30 November 2007. In terms of s 231 of the Constitution of the Republic of South Africa, 1996, the negotiation and signing of international agreements (such as treaties) are the responsibility of the executive. In the case of the CRPD and the Optional Protocol, the former Minister of Foreign Affairs (currently the Minister of International Relations and Cooperation), signed the Convention on behalf of South Africa.
44
South Africa belongs to the dualist tradition regarding the incorporation of treaties into its national law. 45 This is determined by s 231(2) of the Constitution which states that international agreements bind the Republic only after they have been approved by resolution in both houses of Parliament (the National Assembly and the National Council of Provinces), unless they are of the type of agreement referred to in s 231(3). International agreements that require ratification thus require an act in the form of a resolution by the legislature to transform them into national or municipal law. Therefore, in order to incorporate the CRPD into its national law, South Africa had to pass enabling legislation incorporating the CRPD and the Optional Protocol into its legal system. This was not done in the case of the CRPD. The initial enthusiasm displayed by South Africa in signing and ratifying the two treaties in 2007 was not followed through by an adequate incorporation of the CRPD into South Africa's legal framework. 46 Although the right of persons with disabilities to equality is guaranteed in s 9 of the Constitution, and although both the Promotion of Equality and the Prevention of Unfair Discrimination Act 4 of 2000 (PEPUDA) and the Employment Equity Act 55 of 1998 protect persons with disabilities against unfair discrimination, there is no disability-specific legislation in place in South Africa. 47 Therefore, one has to agree with the 
(b) Implementation of the CRPD in South Africa
When becoming a party to an international or regional human rights treaty, State Parties agree to be bound by the provisions of the treaty. In the case of the CRPD and the Optional Protocol, South Africa is subject to the monitoring of its treaty obligations by the CRPD Committee. Such monitoring of its obligations consists of, inter alia, the receiving and consideration by the CRPD Committee of periodic reports from State Parties. As well, according to art 33 of the CRPD, states must designate national focal points for the implementation of the CRPD, coordination mechanisms, implementation mechanisms, and legal and administrative frameworks to promote and monitor its implementation, and finally states must ensure the participation of civil society. 49 The CRPD further requires that each State Party assists the CRPD Committee in the execution of its mandate.
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In terms of the CRPD, each Sate Party has to submit a comprehensive report to the CPRD Committee within two years of the CRPD Convention coming into effect, via the United Nations secretary-general. 51 This report must set out the progress that has been made in the implementation of the CRPD in relation to standards contained in the CRPD.
52 Each report must be made available to the public for comment through suggestions and recommendations and the state is to take steps to facilitate such public participation.
53 After this initial report, each state has to submit follow-up reports every four years (or whenever the Committee requires it to do so).
54 Problems related to the implementation of the Convention may also be highlighted in the report.
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South Africa has thus far failed to submit its first report to the CRPD Committee, thus failing in this commitment to the CRPD. This report was 48 Ibid 3. 49 In terms of art 33(1) of the CRPD, the State Party 'shall designate one or more focal points within government for matters relating to the implementation of the CRPD, and shall give due consideration to the establishment or designation of a coordination mechanism with government to facilitate related action in different sectors and levels'. It thus appears as if provision is made for the South African HRC to fulfil this role. Moreover, s 14(1)(b)(vi) of the South African Human Rights Commission Bill of 2013 is possibly applicable to the monitoring and implementation of the CRPD: sub-art (vi) of the Bill determines that the HRC '[m]ust monitor the implementation of, and compliance with, international and regional conventions and treaties, international and regional covenants and international and regional charters relating to the objects of the Commission'. Consequently, apart from its powers in terms of s 184 of the Constitution, in terms of the Bill the HRC has the function of monitoring the implementation of conventions such as the CRPD. Specifically, the HRC is compelled to hand in reports to the National Assembly on conventions relating to the SAHRC's objects. Two aspects of the CRPD Committee's findings deserve mention in relation to disability law in South Africa: the finding that laws applied in a neutral manner may have a discriminatory effect; and its finding that Sweden had failed in its duties in terms of the Convention to allow for 'reasonable accommodation'.
(i) Reasonable accommodation
In HM v Sweden, the CRPD Committee recognised that a law which is applied in a neutral manner may have a discriminatory effect on persons with disabilities when their particular circumstances are not taken into consideration. Such a need to consider the particular circumstances of persons with disabilities is referred to by the CRPD Committee as 'reasonable accommodation'.
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'Reasonable accommodation' is defined in art 2 of the CRPD as 'necessary and appropriate modification and adjustments not imposing a disproportionate or undue burden, where needed in a particular case, to ensure to persons with disabilities the enjoyment or exercise on an equal basis with others of all human rights and fundamental freedoms'. Failure to make reasonable accommodation is regarded by the CRPD as a form of discrimination. As is shown in HM v Sweden, a denial of reasonable accommodation may be a separate and distinct basis upon which to base a claim of discrimination under the CRPD. 59 Measures regarding reasonable accommodation are to be found in arts 2, 5, 14, 24 and 27 of the Convention. South Africa's legislation has a reference to the concept of reasonable accommodation in PEPUDA. In terms of s 9 of PEPUDA, when reasonably accommodating persons with disabilities, social transformation is achieved by eliminating social and economic inequalities, especially systemic inequalities. A refusal to accommodate persons with disabilities results in their exclusion from mainstream society. (T)he Equality Act specifically requires that reasonable accommodation be made for people with disabilities. Disabled people are often unable to access or participate in public or private life because the means to do so are designed for able-bodied people. The result is that disabled people can, without any positive action, easily be pushed to the margins of society.
In the above-mentioned case the Constitutional Court determines that fairness in some instances requires reasonable accommodation. In this regard two factors should be taken into account:
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First, reasonable accommodation is most appropriate where, as in this case, discrimination arises from a rule or practice that is neutral on its face and is designed to serve a valuable purpose, but which nevertheless has a marginalising effect on certain portions of society. Second, the principle is particularly appropriate in specific localised contexts, such as an individual workplace or school, where a reasonable balance between conflicting interests may more easily be struck. Even where fairness requires a reasonable accommodation, the other factors listed in section 14 will always remain relevant.
A number of cases have been brought relating to 'reasonable accommodation' in terms of s 9 of PEPUDA. In February 2004, a paraplegic practicing attorney won a case in the Equality Court in Germiston, forcing the departments of Justice and Public Works to reasonably accommodate her needs as a wheelchair user to gain access to court buildings. 63 In 2010, the Equality Court in Witbank ordered a private school to accommodate a learner with a physical disability.
64
The concept of 'reasonable accommodation' is also defined in s 1 of the Employment Equity Act 55 of 1998 as 'any medication of adjustment to a job or to the working environment that will enable a person from a designated group to have access to or participate or advance in employment'. In addition, a Code of Good Practice on the Employment of Persons with Disabilities sets standards for the employment of persons with disabilities.
The Labour Relations Act 66 of 1995 protects employees with disabilities from unfair dismissals.
66 Section 187(1)(f) determines that an employee's dismissal will be automatically unfair if the employer acted contrary to s 5, or if the employer discriminated directly or indirectly against the employee on any arbitrary ground, including disability. 67 Therefore, persons with disabilities are protected against discrimination or any other similar unfair treatment when applying for a position, during the subsistence of the employment contract or at termination of the contract. 68 
This principle was confirmed in Standard Bank of SA v Commission for Conciliation, Mediation & Arbitration
69 when the court, finding that an employee left disabled after a motor-vehicle accident had to be reasonably accommodated at her place of employment, commented as follows about the marginalisation of people living with disabilities:
Many employers tend to exclude and marginalise employees with disabilities not merely because the disability impairs the employee's suitability for employment, but also because the employer regards the disability as an abnormality or flaw. When the attitude that disability is the problem of the disabled individual, not society, that the workplace is hazardous for disabled people and that they need to be looked after combines with paternalism, charitableness, ignorance and misinformation about disabilities, the result is that more disabled people are dismissed than accommodated. Some employers may find it more convenient to budget for a disability dismissal than to attempt to accommodate an employee. 70 As is pointed out by Janet Lord and Rebecca Brown, the duty to provide reasonable accommodation in the CRPD extends to a broad array of social actors. 71 In South Africa, this is reflected in PEPUDA and the Employment Equity Act 55 of 1998 (EEA) as not only the state, but also employers, educational institutions and health-care providers, to name but a few, will have to 'adjust policies, practices and premises that impede the inclusion and participation of persons with disabilities'.
72 South Africa, consequently, will have to take positive measures to 'reasonably accommodate' or address the needs of persons with disabilities. These measures will have to ensure their equal right to work, education, health and other social goods. The cases discussed above indicate that South Africa still has a long way to go in this regard. In each instance it is shown that, despite legislative imperatives to the contrary, the employers had failed in practice to reasonably accommodate their disabled employees: either by neglecting to adapt the workplace to accommodate a woman left disabled after a motor vehicle accident, or by failing to facilitate access to court buildings for a wheelchair-bound paraplegic practicing attorney.
(ii) 'Indirect' discrimination and substantive equality
The CRPD Committee observed in HM v Sweden that a law which is applied in a neutral manner may have a discriminatory effect when an individual's particular circumstances are not considered. It stated that 'the right not to be discriminated against in the enjoyment of the rights guaranteed under the Convention can be violated when States, without objective and reasonable justification, fail to treat differently persons whose situations are significantly different'. This is linked closely to the idea that reasonable accommodation should be made to provide for the particular needs of persons with disabilities.
South African law protects against indirect discrimination in the Constitution, PEPUDA and in the EEA. For example, the definition of 'discrimination' in s 1 of PEPUDA provides for substantive equality, and outlaws indirect discrimination: 'any act or omission, including a policy, law, rule, practice, condition or situation which directly or indirectly -(a) imposes burdens, obligations or disadvantage on; or (b) withholds benefits, opportunities or advantages from any person on one or more of the prohibited grounds'. Substantive equality, therefore, takes the circumstances of people with disabilities into account and insists upon equality of outcomes. Substantive equality is articulated as follows in a different context by the Constitutional Court in Bhe v Magistrate, Khayelitsha:
Not only is the achievement of equality one of the founding values of the Constitution, section 9 of the Constitution also guarantees the achievement of substantive equality to ensure that the opportunity to enjoy the benefits of an egalitarian and non-sexist society is available to all including those who have been subjected to unfair discrimination in the past.
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As indicated above, in the case of people with disabilities, the achievement of substantive equality means that the physical and social environment must be adjusted to accommodate them, so ensuring equality of outcomes. 74 In other words, people with disabilities must be fully accommodated by society. Accommodation means that the social environment must be made accessible for people with disabilities by removing both environmental and attitudinal barriers. Section 9 of PEPUDA, aimed specifically at disabled persons, strengthens the prohibition against unfair direct and indirect discrimination:
Subject to section 6, no person may unfairly discriminate against any person on the ground of disability, including (a) denying or removing from any person who has a disability, any supporting or enabling facility necessary for their functioning in society; (b) contravening the code of practice or regulations of the South African Bureau of Standards that govern environmental accessibility; (c) failing to eliminate obstacles that unfairly limit or restrict persons with disabilities from enjoying equal opportunities or failing to take steps to reasonably accommodate the needs of such persons.
On the face of it, therefore, it appears from the above that the South African legislature has put the necessary measures in place to protect disabled persons against indirect discrimination and to ensure the achievement of substantive equality. Nevertheless, despite ensuring equality in terms of outcomes in its legislation, there are very few indications that policy and practice in South Africa realise the significance of ensuring that laws are applied to people with disabilities in a process that considers their individual situation and which allows for 'reasonable accommodation'. 76 The court cases mentioned above illustrate the fact that practice in South Africa in many instances continues to violate the rights of people with disabilities, preventing them from achieving substantive equality.
The case of Western Cape Forum for Intellectual Disability v Government of the Republic of South Africa
77 is a further example of such continued violation. The case concerned the constitutionality of South African state policy and practice for the funding and provision of schools for children who were classified as having 'severe and profound intellectual disabilities' in the Western Cape. As part of the discharge of its constitutional duty to provide basic education, the Western Cape provincial government had established 'special schools' to cater for the needs of children with 'moderate to mild intellectual disabilities', but made no such provision for children classified as having 'severe and profound intellectual disabilities'. The state also differentiated in terms of funding between 'mainstream' schools and 'special schools', leaving 'special schools' far less well off.
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In their appraisal of the court's decision in the above-mentioned case, Charles Ngwena and Loot Pretorius succinctly comment:
The policy had the effect of not only depriving a very vulnerable group of children of their fundamental rights to equality and basic education under the Constitution, but also In other words, the provincial government's policy, by failing to provide for substantive equality:
push[ed] a group of disabled learners further to the margins of society. State policy and practice fell woefully short of recognising children with severe or profound intellectual disabilities as a social group that requires both cultural and redistributive economic justice.
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In this case, although the appropriate legislative safeguards were in place which provided for substantive equality and reasonable accommodation, 81 the provincial government's policy and practice took no account of these safeguards. It is unclear whether this was a result of a lack of awareness on the part of the provincial government of the extent of its duties regarding ensuring the substantive equality of children with disabilities, or rather a misinterpretation of what it means to reasonably accommodate children with disabilities. The consequence was that, instead of putting measures in place to ensure their substantive equality, the provincial government furthered these disabled learners' marginalisation. In this regard, then, HM v Sweden shows the dangers of situations where legal rules are applied in a neutral manner, without making provision for equality in terms of outcomes, producing a disproportionate and discriminatory effect.
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In HM v Sweden, the CRPD Committee found that a state's failure to treat a person with disabilities differently when the situation warrants it, amounts to discrimination as the definition of discrimination on the basis of disability in terms of the Convention includes 'denial of reasonable accommodation'. South African courts could use the CRPD Committee's finding to ensure the achievement of substantive equality for persons with disabilities in South Africa.
v CoNClusioN
The CRPD is not only the first legally-binding human rights instrument dedicated exclusively to the rights of persons with disabilities, but in situating the requirement that reasonable accommodation be accorded to persons with disabilities in the realisation of their rights, it situates disability rights within a progressive substantive equality rights framework. 83 The CRPD, therefore, develops a particular field of application of existing rights in a way that is specifically relevant to the needs and circumstances of persons with disabilities, affording them optimal enjoyment of those rights. As such, the CRPD supplements existing international human rights treaties, making the rights contained in these treaties specifically applicable to the situation of people with disabilities. The CRPD is clear on the fact that all existing human rights also apply to persons with disabilities. In this regard the general principles emphasised in art 3 of the CRPD (respect for the inherent dignity and individual autonomy of persons with disabilities; their freedom to make their own choices independently; the prohibition on discrimination against persons with disabilities; equal opportunities for persons with disabilities; and equality between men and women) should be incorporated into a reading of rights already existing in international human rights treaties.
It is of particular importance that the CRPD does not, in the first instance, regard disability as a deviation or a pathological condition, but rather as part of human diversity. This reflects a revolutionary view about persons with disabilities and confirms the notion that disability should fall within the social model 84 of disability, with special emphasis on the human rights perspective on disability.
The Preamble to the UN's 'Handbook for Parliamentarians on the Convention on the Rights of Persons with Disabilities and its Optional Protocol', 85 comments as follows regarding the CRPD:
The Convention is long overdue. It is over 25 years since the 1981 International Year of Disabled Persons brought global attention to the issues affecting persons with disabilities.
In the intervening years, many societies have moved away from considering persons with disabilities as objects of charity and pity, by acknowledging that society itself is disabling. The Convention embodies this attitudinal change, and is a major step towards altering the perception of disability and ensuring that societies recognize that all people must have the opportunity to reach their full potential.
HM v Sweden exemplifies the way in which society, itself, may be disabling. In its refusal to allow the reasonable accommodation of a disabled person's needs, the Swedish authorities contributed -even potentially entrenched -HM's disability. It is to be hoped that the CRPD Committee's views, in upholding HM's rights on an equal basis to that of able-bodied persons, will go some way towards changing society's views on disability, fulfilling the promise of the CRPD to grant all people the opportunity to reach their full potential.
84 While the medical model of disability is aimed at a search for medical solutions to facilitate the disabled person's integration into society, the social model of disability focuses not on the disabled individual, but on the physical and social environment. According to this model, a person with a disability is not necessarily disabled because of a condition inherent in the individual concerned, but because of the physical and social arrangement of the environment. 
